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Innocent Spouse & Injured Spouse
Eric L. Green

History of Innocent Spouse
• Prior to 1928: Spouses all filed separate returns, as joint filing was
unavailable.
• 1928: Joint filing is allowed by Congress.
• 1938: Congress enacts joint & several liability provisions for taxpayers
filing joint tax returns.
• 1948: Income splitting is included in the Internal Revenue Code.
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History of Innocent Spouse (cont.)
• 1961: The United States Supreme Court decides James v. United
States, 366 U.S. 213 (1961), holding the proceeds from illegal
activities are taxable income
• 1971: After James v. United States, the IRS and Justice Department
begin pursuing the spouses of criminals
• IRC § 6013 is created, allowing innocent spouse relief for income
omitted by the culpable spouse.

History of Innocent Spouse (cont.)
• 1984: IRC § 6013 is amended to include erroneous items (deductions
taken on the return with no basis in fact or law).
• 1998: The IRS Reform Act repeals IRC § 6013 and creates IRC § 6015
• 2009: Lantz v. Commissioner
• 2011: IRS reverses its position on equitable relief. See Notice 2011-70
and Office of Chief Counsel Notice CC-2011-017
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Joint Liability
• IRC 6013 allows taxpayers to file a joint return
• There is joint and several liability for the tax due on a joint return
• MFS returns can be amended to become joint returns
• Joint returns cannot be amended to elect MFS

Joint Liability
• Paragraph inserted into divorce agreements making one spouse liable
is not binding on the IRS
• This is really grounds for suing your former spouse when the IRS
seizes assets and/or income
• It will be one item considered for equitable relief in innocent spouse
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Innocent Spouse
• IRC 6015 Creates 3 types of innocent spouse relief
• B – Innocent Spouse Relief
• C – Separation of Liability Relief
• F – Equitable Relief

IRC 6015(b) Relief
• Understatement is due to an erroneous item
• Innocent spouse did not know or have reason to know of the
understatement
• Inequitable to hold them responsible for the tax
• Requested relief within 2 years of when collection activity began
• Allocation of the liability
• Refund is available if granted within 3 years of the return filing
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IR 6015(c) Relief
• Must be divorced or legally separated for at least 12 months
• No actual knowledge of the understatement of the item giving rise to
the liability
• Must be requested within two years of collection activity beginning
• Will be treated as if they filed separately
• No refund available here, but liability is separated

IRC 6015(f) Relief
• Revenue Procedure 2013-34 lays our the IRS approach to evaluating
claims for equitable relief
• Takes into account all facts and circumstances
• For underpayments you must use equitable relief
• Liability is apportioned
• Refunds are available
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Factors IRS will consider for equitable relief
• Collectability – 433 analysis
• CNC is good but not necessary
• Number of factors

Other Factors the IRS will consider
1.
2.
3.
4.
5.
6.
7.
8.
9.

Marital status.
Economic hardship.
Knowledge or reason to know.
Non-requesting spouse s legal obligation.
Significant benefit.
Compliance with income tax laws.
Abuse
Physical/mental health
Financial dominance
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The Request
• The election is made by filing IRS Form 8857, Request for
Innocent Spouse Relief
• The Form must be filed within two years after the IRS begins
collection activity for the tax return in question in order to obtain
relief under either IRC § 6015(b) or IRC § 6015(c)

Form 8857
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Requesting Innocent Spouse Relief
• Prepare to support your case with documentation
• Consider whether the returns were actually signed by the innocent
spouse (E-Filed)
• Focus on inability to pay if they are CNC
• Prepare to Appeal the centralized units decision

Collection Activity
• IRS off-sets the taxpayer s income tax refund;
• The filing of a claim by the IRS in a court proceeding;
• The filing of a suit by the United States against the taxpayer to
collect the joint liability;
• The issuance of an IRC § 6330 notice of the IRS s intent to levy and
the taxpayer s right to a Collection Due Process (CDP) hearing
• Can raise at your CDP hearing (See Form 12153)
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Other Issues
• Did the client even sign the return?
• Did he or she have knowledge of the issue (he’s been skimming for
years!)
• Former spouse can intervene (33% relief when they do vs 25% when
they don’t)
• Not a forum for retrying your divorce!

What is an “Injured Spouse”
• Filed a joint tax return
• Some or all of the expected refund was taken to pay the spouse’s tax
liability
• Need to file for the relief when you become aware the IRS intends to
take the refund and use it against the other taxpayer’s liability
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Seeking Injured Spouse Relief
• Use Form 8379
• The second page will require you to allocate the income and
deductions on the return between the two spouses
• IRS claims it may take up to 14 weeks to process the request
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Other Options for Resolving
• Offers in Compromise – settling the tax for less than the total owed
• Installment Agreement – payment plan
• Uncollectable Status – unable to pay now
• Bankruptcy – discharging the taxes
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Next 4 topics?
What is “Innocent Spouse Relief”
A Primer of the three forms of Innocent Spouse Relief and When to
Request each!
The role of economic hardship in innocent spouse relief
What is an “injured spouse”?

Power Point – What is “Innocent Spouse
Relief”?

1
I will email you
each the powerpoint for this

2
Make sure you
put your logo
and contact
information

3
Record the
video

4
Create your blog
post with key
words and focus
on “localism”
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Questions
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