
What to do when the dog ate your 
client’s records

Eric L. Green, Esq.
Dawn W. Brolin, CPA, CFE



2

 Managing partner in Green & Sklarz LLC, a boutique tax 
firm with offices in Connecticut and New York.  

 Focus is civil and criminal taxpayer representation before 
the Department of Justice Tax Division, Internal Revenue 
Service and state Departments of Revenue Services.  

 Eric is a contributing columnist for Bloomberg Tax and 
has served as a columnist for CCH’s Journal of Practice & 
Procedure. 

 Attorney Green is the past Chair of the Executive 
Committee of the Connecticut Bar Association’s Tax 
Section.  

 Eric is a Fellow of the American College of Tax Counsel 
(“ACTC”). 

Eric Green, Esq.
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Eric Green, Esq.



4

 Dawn is a Certified Public Accountant, an Advanced Certified QuickBooks 
ProAdvisor and Managing Member of Powerful Accounting, LLC – a nationally 
recognized accounting, tax and QuickBooks Consulting firm. 

 She is a recognized business advisor, forensic accountant, thought leader, speaker, 
author, and designated motivator! Team Brolin is here to help accounting 
professionals and small businesses optimize their operations and reduce their 
financial fraud risks.

 Dawn works with, but not limited to, small to medium sized businesses including, 
contractors, non‐profits, retailers and service providers, Dawn provides 
accounting, write‐up, reporting, offsite CFO resources, tax return preparation and 
audit support services.

Dawn W. Brolin, CPA, CFE
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 Back at Mohegan Sun

 11/30/23 (QU) and 12/1/23 
(Mohegan)

 Webcast is Free for Members

 https://irsrepconference.com

10th Annual NE IRS Rep Conference
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 12/13/23 – 12/15/23

 Drury Plaza Hotel – Disney Springs

 Members pay cost

 Includes breakfast, cocktail reception 
and wifi

 https://taxrepllc.com/2023‐summit

3rd Annual Tax Rep Summit
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We will send you the 1913 Original Income Tax 
Return and Income Tax Code for Free as our 
gift! 

To do the review please use this link from google: 
https://g.page/r/CWKZdCS1yLvqEAI/review

Email us at hello@taxrepllc.com with your 
address.

Go Give us a 5‐Star Google Review
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 There is 1 ce/cpe for this webinar

 4 polls – you must do at least 6 of them

 A link will be emailed to you later to claim 
your certificate

 EAs ‐ Put your PTIN number in when you 
claim the certificate

 Issues?  Email us at team@taxrepllc.com

Housekeeping
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Brought to you by Out of the Box Technology
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 Filed returns but cannot sleep at night

 Filed and selected for an Audit

 Non‐Filer 

Issues of documents come up when



11

Requirement to Maintain Records

More than 7 million
IRS announcing a new 
initiative to go after 
them

 Taxpayers are required to maintain books and records

 When a taxpayer is audited by the IRS, the burden of proof falls on the 

taxpayer to support the information on his or her return. 

 The United States Tax Court has ruled that the taxpayer must keep 

“contemporaneous” records, per Reg. § 1.6001-1. 
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Voluntary Disclosure?

More than 7 million
IRS announcing a new 
initiative to go after 
them

• IRS Memo: November 20, 2018 

• Voluntary disclosure is for taxpayers who believe they have 

criminal exposure

• Form 14457

• Part I – pre-clearance, Part II – full-disclosure

• MUST BE TIMELY!

• Why do VD?  Unable to file accurate returns, or already filed 

fraudulent returns
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Form 14457
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Preliminary Acceptance
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Form 14457, Part II
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Acceptance – Exam Time
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Acceptance – Exam Time
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Records Less than Stellar?

More than 7 million
IRS announcing a new 
initiative to go after 
them

 Use what they have (Bank Statements, Credit Card Stmts, receipts)

 If they don’t have, recreate what you can

 Remember the Cohan Rule

 Case: Cohan v. Commissioner of Internal Revenue, 39 F.2d 540 (1930)

 433-A analysis?
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More than 7 million
IRS announcing a new 
initiative to go after 
them

Income Reconstruction

 Generally necessary when records either no-longer exist or cannot 

be easily located 

 Books and records are not maintained

 Books and records were destroyed by flood, fire, etc.

 Books and records are incomplete

 Generally relies on one or more of the formal indirect methods
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More than 7 million
IRS announcing a new 
initiative to go after 
them

The Cohan Rule

 In 1918, George M. Cohan was a theatrical manager and producer 

doing business in partnership with a gentleman by the name of 

Harris. 

 Cohan had originally been an actor, like his parents. 

 In the production of his plays, Cohan was obliged to entertain 

actors, employees, and dramatic critics. 

 He also had to travel a lot, often with his attorney. These expenses 

amounted to substantial sums, but he had no accounting of these 

expenses.
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More than 7 million
IRS announcing a new 
initiative to go after 
them

The Cohan Rule

 When audited by the IRS, The IRS fixed Cohan’s income as 

the whole of what he received from the firm of Cohan & 

Harris, while it lasted, and later as the whole of his own 

profits.

 At the trial, in 1930, Cohan estimated the amounts spent on 

putting on the shows. 

 The IRS had refused to allow him to claim any part of this 

based on the grounds that it was impossible to tell how 

much he had spent, in the absence of any accounting 

records.
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More than 7 million
IRS announcing a new 
initiative to go after 
them

The Cohan Rule

 The 2nd Circuit held that because it was obvious that Mr. 

Cohan had spent substantial sums on the shows, those 

expenses could be approximated and allowed (hence THE 

COHAN RULE!)

 This rule does NOT apply to those expenses that require 

specific documentation, such as travel, entertainment, 

business gifts, EITC, R&D Credits, etc.
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More than 7 million
IRS announcing a new 
initiative to go after 
them

Methods of reconstruction

 Specific Item Method – IRM 4.10.4.2.7 (08-09-2011), Easier for a jury to 

understand

 Indirect Method - IRM 4.10.4.2.8 (08-09-2011), Difficult to match 

reported income with specific items/sources
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More than 7 million
IRS announcing a new 
initiative to go after 
them

Formal Indirect Methods

 Used when direct comparisons of income, expenses, assets, liabilities and equity 

cannot be made; infers taxable income

 The formal indirect methods are audit techniques used to determine the tax liability 

based on the amount of unreported income. 

 IRM 4.10.4.6.3, Source and Application of Funds Method

 IRM 4.10.4.6.4, Bank Deposit and Cash Expenditures Method

 IRM 4.10.4.6.5, Markup Method

 IRM 4.10.4.6.6, Unit and Volume Method

 IRM 4.10.4.6.7, Net Worth Method
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More than 7 million
IRS announcing a new 
initiative to go after 
them

433‐A CIS Approach

 433-A is for collection

 Has IRS guidelines (IRS cannot really argue with that)

 Back into the income (expense analysis, really)
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1. Get everything you can

a. Bank statements

b. Credit card statements

c. IRS Wage & Income Reports

d. Automobile repair/oil/change/tire change reports (mileage)

e. calendar and EZ pass (toll reader) records

2. Look at the type of expenses they MUST have incurred and Estimate what you 
cannot

Approach
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 The Criminal Case

 The house flipper who paid cash

 The Daycare that did not respond

The Clients
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 Dawn has them pull their records together

 OOTB can scale up staff to get the input done

 Dawn helped them estimated the expenses 
that could not be recreated

The destroyed records
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 Exactly what the title says

 Received audit notice

 Reconstructed costs by before and after photos and searching Lowes and 
Home Depot online for prices

 Save as much of the expenses as possible

 IRS cannot give you zero when it is obvious you spent money (except or those 
expenses where documentation is required)

The House Flipper Who Paid Cash
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 Daycare owner had a stroke

 Audit notice was not responded to

 Auditor took an industry standard (day cares get 30% of their payments by 
credit card)

 Took 1099‐K, assumed it was 30% and came up with $2 million in unreported 
cash

 75% civil fraud penalty and interest

The Daycare that Did Not Respond
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 Daycares are licensed by the state – certain number of children

 Town has prints and layouts of the building

 Provided above plus proof of payments

 This day care is in an extremely wealthy area so parents just leave credit cards 
on file for monthly charging

 Appeals agreed to a no‐change

The Daycare that Did Not Respond
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 Offload the bookkeeping and get paid, or

 Leverage OOTB to get way more done and mark up the services

https://outoftheboxtechnology.com/bookkeeping‐for‐cpas/

Want to make money and offload the bookkeeping?
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 Wednesday December 20th, 1:00 pm EST – 4:00 pm EST, 3 
cpe credits for CPAs

 Double your income with only half your clients!

 $399 – use DAWN50 and sign up today for 50% off ($199!)

https://taxrepllc.com/20231220‐transition

Transitioning From Compliance to Relationship Pricing
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More than 7 million

Questions?

 Eric: egreen@gs‐lawfirm.com

 Dawn: dawn@powerfulaccounting.com


