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Audit
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 Managing partner in Green & Sklarz LLC, a boutique tax firm with offices
in Connecticut and New York.

 Focus is civil and criminal taxpayer representation before the
Department of Justice Tax Division, Internal Revenue Service and state
Departments of Revenue Services.

 Has served as a columnist for CCH’s Journal of Practice & Procedure.

 Attorney Green is the past Chair of the Executive Committee of the
Connecticut Bar Association’s Tax Section.

 Eric is a Fellow of the American College of Tax Counsel (“ACTC”).

 Founder of Tax Net Network

Eric Green, Esq.
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 8 Attendance Checks

 Must do at least 6 for full credit

 Look for an email later to claim your certificate

 Issues?  Email us at team@taxrepllc.com

Housekeeping 

mailto:team@taxrepllc.com
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 Catch the podcast there

 Watch the hints and tips we post there

 If you can, hit like and subscribe, it helps spread
the Tax Rep gospel!

 https://www.youtube.com/@TaxRepNetwork

YouTube Channel
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 6/5/25 – Mastering IRS Representation: Part 1 (8 hrs)

 6/19/25 – Mastering IRS Representation: Part 2 (8 hrs)

 11/12 & 11/13/25 – 12th Annual IRS Representation Conference, 
Washington DC 

 12/16 – 12/19/25 – 5th Annual Tax Rep Summit, Orlando, FL

Save the Date
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So I get a Call One Day
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 Try to "humanize" the audit process

 Try to establish a friendly, non-hostile environment when
working with IRS examiners

 Should help accelerate the exam to a reasonable conclusion

Few Taxpayers are Cheered Upon Receipt of an Exam 
Notice
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 Field

 Desk

 Correspondence

Three Types of Exams
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Ethical Concerns
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 If it is a couple, is there the possibility of a
conflict of interest?

 Does only 1 spouse have a business that is
being audited?

 Are there reasons to be concerned about the
exam?

 Will one want to possibly seek innocent
spouse treatment?

Conflict of Interest?
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 A practitioner shall not represent a client before the Internal
Revenue Service if the representation involves a conflict of
interest

 A conflict of interest exists if —

1. The representation of one client will be directly adverse to
another client; or

2. There is a significant risk that the representation of one or
more clients will be materially limited by the practitioner’s
responsibilities to another client, a former client or a third
person, or by a personal interest of the practitioner

Circular 230 Sec. 10.29 Conflicting Interests
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By signing this engagement letter, you are acknowledging we 
have discussed the potential conflict of interest and that you 
are each waiving this potential conflict.  You are also 
agreeing that if, in our opinion, there is a conflict that would 
prevent us from representing each of your fully, that it is 
reasonable for us to withdraw and that you will each seek 
independent representation. 

{Get All Parties to Sign}

Conflict of Interest Language
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A practitioner may not 
unreasonably delay the prompt 
disposition of any matter before 
the Internal Revenue Service

Circular 230 Sec. 10.23 Prompt Disposition of Pending 
Matters
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 A practitioner must, on a proper and lawful request by a duly
authorized officer or employee of the IRS, promptly submit records or
information in any matter before the IRS unless the practitioner
believes in good faith and on reasonable grounds that the records or
information are privileged

 A practitioner may not interfere, or attempt to interfere, with any
proper and lawful effort by the IRS, … to obtain any record or
information …

Circular 230 Sec. 10.20 Information to be 
Furnished
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Or Worse
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Preparing for the Exam
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 IDR Items v. Everything

 Preparation is key

 Meeting the client

 Office audits

Preparation
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 Retained

 POA

 Discussion with the taxpayer’s on intent
(hobby loss concerns)

 Records

Preparing for the Audit
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 Instructions to the taxpayer

 Do not speak to the examiner

 Do not Tweet, Facebook, or
Myspace anything about the
exam!

 Respond to all requests quickly

Preparing for the Audit
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 Walk through

 Look for things that should
not be there

 Explain what is there

Preparing for the Audit
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 Primary office?

 Look at it – is it solely for
office use or mixed

 Measure it!

 If denied make sure the
Schedule A items get back to
Schedule A!

Home Office Concerns
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 IRS will seek a back-up of the Quickbooks file

 IRC Section 6001

 Regulation 1.6001-1(a) and -1(e)

 Revenue Ruling 71-20

 Revenue Procedure 98-25

What About the Quickbooks File?
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 More years then the exam covers

 Adjusting entries that give rise to questionable
practices

 Fishing expedition?

Quickbooks - Concerns?
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 Exam will want a back-up of the Quickbooks file

 They will look at adjusting entries

 Condense and make a “Period Copy” for the IRS to limit the
IRS scope

Quickbooks
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 Examiner will want to interview the
taxpayer

 Almost NEVER a good reason to allow
the taxpayer to be interviewed!

 IRC § 7521

 Right of Consultation

Taxpayer Interview
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 POA

 Cover all potential 
years, including the 
current

 Wage and Earning 
reports?

Taxpayer Interview
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 We want to be prepared for the 
examiner to expand the scope

 If possible, prepare for all items on 
the return (if an office or field exam)

 Have the client begin gathering all of 
the back-up from the start

 Nothing shuts down an exam faster 
than being prepared

Documentation
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 Respond quickly

 Review what is being turned 
over to the examiner 

 Add explanation or obtain 
additional information if 
necessary

Examiner Requests
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IRS Exam Process
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Opening Letter: 2205-A
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 Requests several items

 Audit will NOT be limited 
to these

 Prepare for everything!

 Not uncommon for several 
rounds of IDRs

Information Document Request
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 Proposed Changes

 Tax adjustments

 Client can sign (agree) or 
Appeal

Proposed Changes
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 Letter informs taxpayer

 30-days to file an appeal

 If Appeal, STATE ITS AN 
APPEAL, and BE SPECIFIC

Right to Appeal
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 If fail to appeal

 If < 1 year on ASED

 90-Days to File in US Tax Court

Notice of Deficiency
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File in United States Tax Court
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 Game is not over

 Can reopen:
a. Pay and refund (if the client can pay in full(
b. Audit Reconsideration (if need a refund)
c. Doubt-as-to-Liability OIC (stops all enforcement, no refund)

If Notice of Deficiency is Missed?
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Appeals & US Tax Court
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Why Wait for the 90-day Letter?
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 Preparation is key

 Documentation is key

 By phone, though may request a face-to-face

 Present you arguments and your support

 Raise penalty abatement issues and prepare to trade for other 
issues

The Appeals Conference
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 IRC § 7430 Qualified Offer

 Anytime from Appeals until 30 days before trial

 Sets the bar for who is the prevailing party

 Obtain costs from the IRS

 Legal fees

 Help settle your case!

An Offer They Can’t Refuse
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Qualified Offer

Dear Mr. _________:

This is a Qualified Offer made pursuant 
to I.R.C. Sec. 7430(g).  The taxpayer 
offers to settle for $_________.00 the 

proposed responsibility for her 2009 federal income tax 
return.  This Offer shall remain open until the earliest of 
the date such offer is rejected, the date trial begins, or 
the 90th day hereafter in accordance with Treas. Reg. Sec. 
301.7430-7.
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 File in United States Tax Court

 $60 Fee

 Sent to IRS Counsel

 Response

 Forwarded to Appeals IRM 8.4.1.4, Revenue Procedure 
2016-22

United States Tax Court
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Appeals
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Stipulated Decision

• Appeals will draft and send to the 

Taxpayer’s Rep 4 originals

• Sign three copies and send back

• Filed with the Tax Court, where 

Judge stamps it (signs)
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 Use what they have (Bank Statements, Credit Card Stmts, receipts)

 If they don’t have, recreate what you can

 Remember the Cohan Rule

 Case: Cohan v. Commissioner of Internal Revenue, 39 F.2d 540 (1930)

 433-A analysis?

Records Less than Stellar?
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 Taxpayers are required to maintain books and records

 When a taxpayer is audited by the IRS, the burden of proof falls on 
the taxpayer to support the information on his or her return. 

 The United States Tax Court has ruled that the taxpayer must keep 
“contemporaneous” records, per Reg. § 1.6001-1. 

Requirement to Maintain Records
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 Taxpayers are required to maintain books and records

 When a taxpayer is audited by the IRS, the burden of proof falls on 
the taxpayer to support the information on his or her return. 

 The United States Tax Court has ruled that the taxpayer must keep 
“contemporaneous” records, per Reg. § 1.6001-1. 

Requirement to Maintain Records



48

 Generally necessary when records either no-longer exist or cannot 
be easily located 

 Books and records are not maintained

 Books and records were destroyed by flood, fire, etc.

 Books and records are incomplete

 Generally relies on one or more of the formal indirect methods

Income Reconstruction
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 In 1918, George M. Cohan was a theatrical manager and producer 
doing business in partnership with a gentleman by the name of 
Harris. 

 Cohan had originally been an actor, like his parents. 

 When audited by the IRS, The IRS fixed Cohan’s income as the 
whole of what he received from the firm of Cohan & Harris, while it 
lasted, and later as the whole of his own profits.

The Cohan Rule
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 In the production of his plays, Cohan was obliged to entertain actors, employees, 
and dramatic critics. 

 He also had to travel a lot, often with his attorney. These expenses amounted to 
substantial sums, but he had no accounting of these expenses.

 At the trial, in 1930, Cohan estimated the amounts spent on putting on the shows. 

 The IRS had refused to allow him to claim any part of this based on the grounds 
that it was impossible to tell how much he had spent, in the absence of any 
accounting records.

The Cohan Rule
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 The 2nd Circuit held that because it was obvious that Mr. 
Cohan had spent substantial sums on the shows, those 
expenses could be approximated and allowed (hence THE 
COHAN RULE!)

 This rule does NOT apply to those expenses that require 
specific documentation, such as travel, entertainment, 
business gifts, EITC, R&D Credits, etc.

The Cohan Rule



52

 Specific Item Method – IRM 4.10.4.2.7 (08-09-2011), 
Easier for a jury to understand

 Indirect Method - IRM 4.10.4.2.8 (08-09-2011), Difficult 
to match reported income with specific items/sources

Methods of reconstruction
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 Used when direct comparisons of income, expenses, assets, liabilities and equity 
cannot be made; infers taxable income

 The formal indirect methods are audit techniques used to determine the tax 
liability based on the amount of unreported income. 

 IRM 4.10.4.6.3, Source and Application of Funds Method

 IRM 4.10.4.6.4, Bank Deposit and Cash Expenditures Method

 IRM 4.10.4.6.5, Markup Method

 IRM 4.10.4.6.6, Unit and Volume Method

 IRM 4.10.4.6.7, Net Worth Method

Formal Indirect Methods
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 433-A is for collection

 Has IRS guidelines (IRS cannot really argue with that)

 Back into the income (expense analysis, really)

433-A CIS Approach
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 Passed in 2015

 Amended by the Protecting Americans from Tax Hikes Act of 2015, Public Law 114–113, div Q (PATH 
Act), and sections 201 through 207 of the Tax Technical Corrections Act of 2018

 The law replaced the auditing and tax collection procedures for partnerships under the Tax Equity and 
Fiscal Responsibility Act of 1982 (TEFRA) and the electing large partnership rules with the centralized 
partnership audit regime 

 The centralized partnership audit regime, also referred to as BBA or PBBA, is generally effective for tax 
years beginning January 2018

Bipartisan Budget Act of 2015



56

 Partnerships under the BBA centralized partnership audit regime must take 
certain actions when filing or making changes to a return. These include:

• Designating a Partnership Representative (PR)

• Option to elect out of the centralized partnership audit regime, if eligible

• Filing an Administrative Adjustment Request to change a prior return

Filing Requirements
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 A partnership can elect out of the centralized partnership audit regime for a tax year if it is an eligible 
partnership that year.

 To make a valid election out, complete:

1. Form 1065, U.S. Return of Partnership Income, Schedule B, answer yes to question “Is the 
partnership electing out of the centralized partnership audit regime under section 6221(b)?” 
[question 29, 2021 version], or Form 1066, U.S. Real Estate Mortgage Investment Conduit (REMIC) 
Income Tax Return, check the box to question G in ‘Additional Information’ section, and

2. Schedule B-2, Form 1065, Election Out of the Centralized Partnership Audit Regime, list each 
eligible partner’s name, U.S. Taxpayer Identification Number and type of eligible partner. Include 
all shareholders for any partner that is an S corporation.

Opting Out
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Schedule B, Line 31



59

Schedule B-2
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Partnerships are all eligible UNLESS they are required to issue a Schedule K-1 to partners that are:

 Partnerships

 Trusts

 Foreign entities that would not be treated as a C corporation were it a domestic entity

 Disregarded entities

 Estates of individuals other than deceased partners

 People who hold an interest in the partnership on behalf of another person

Eligible Partnerships
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 CPAR and its predecessor, the Tax Equity and Fiscal Responsibility Act of 1982 
(TEFRA), both tax partnerships at the individual partner level. 

 All income, deductions, gains, losses, and credit of the partnership “flow through” 
to the partners’ income tax returns. 

 However, there are differences in the way these regulations:

• Audit partnerships.

• Assess taxes due.

• Interact with partnerships

Tax Assessment
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 Under TEFRA, the IRS audits each partner separately. 

 Any deficiencies found during an audit are collected from the responsible 
partner(s). 

 Under the CPAR however, any underpayments that are found during an IRS audit 
become the responsibility of the partnership as a whole and not the individual 
partners. 

 This is true even if the partners liable for the underpayment have left the 
partnership.

Liability for the Tax Assessment
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 Tax underpayments found by IRS are assessed for the 
same taxable year being audited under TEFRA.

 Conversely, with CPAR tax underpayments are assessed 
and due during the year that the adjustment is finally 
determined.

 This drives home why some partnerships might want to 
opt out of the CPAR

When Taxes Are Assessed
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Some partnerships may want to opt of the centralized partnership audit regime 
because it:

 Replaces the ability of individual partners to have an input on audit management 
with a sole partnership representative.  Partners lose control, relying on their 
representative to be the sole voice.

 Reflects audit adjustments in the year an audit is concluded rather than in the year 
being audited.  This could leave current partners paying for the liability of prior 
partners.

 Makes the partnership liable for underpayment instead of individual partners, 
creating potential unfair treatment between the partners and who picks up the tax 
burden.

Why Opt Out?
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 Catch the podcast there

 Watch the hints and tips we post there

 If you can, hit like and subscribe, it helps spread
the Tax Rep gospel!

 https://www.youtube.com/@TaxRepNetwork

YouTube Channel
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Questions?
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